|
|
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agreements between the countries of the region.
(VI) National standard of treatment

Some of the existing bilateral investment protection agreements
entered into by the developing countries with industrialized States
provide that the foreign investor should be accorded treatment no less
tavourable than is accorded to the nationals and companies ot the host
State. However, some of the countries of the region do not consider
application of national standard of treatment to foreign investments to
be appropriate. Even though it may be desirable to apply this standard
for investments from developing countries among themselves, its
impact has to be judged in the light of existing agreements with
industrialized nations.

(viii) Repatriation of capital and return

Most of the existing bilateral agreements contemplate full freedom in
the matter of repatriation of capital and profits subject to reasonable
restrictions being imposed by host governments to meet exceptional
financial or economic situations. Some countries however stipulate that
a portion of the profits should be re-invested and also impose
conditions concerning repatriation of capital. It is necessary that such
conditions should be negotiated at the time of the reception of the
investment and clearly specified at that time.

(ix) Compensation for losses suffered

Most bilateral agreements provide for restitution or compensation for
losses suffered by the investor under various circumstances.

(x) Conditions for expropriation and nationalisation inclu-
ding principles for compensation

Several investment protection agreements recognize that an
investment can be nationalised or expropriated for a public purpose
related to the internal needs and national interest of the host State.
These agreements also provide for prompt payment of the full market
value as compensation. However, there are some countries in the
region who consider that the compensation should be computed on
equitable principles.

(xi) Value of investments—effect of inflation and varia -
tion In exchange rates

Some of the countries of the region who have investments in the
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western countries have contended that compensation ShOk‘Jld be
payable for loss in the value of investments by reason of the effect cf.
inflation and variation in exchange rates. h_ is {pr conSiderat_\on.whethfr
this principle should be suitable for adoption in regard to investments
made by the developing countries in other developing countries of the

region.

(xliy Training programmes, transfer of technology and
marketing arrangements

Several developing countries would desire the investor to arrange for
suitaole training programmes and transfer of technology as also some
share in marketing arrangements. Such qondltlons should be negetiated
and specified at the time of reception of investments.

(xiii) Past Investments

It is very often a matter of debate whether past investments should
be covered in bilateral umbrella investment protection agrt_eemems. Onef
view is that only future investments should be the'sub]ect matter do
such agreements, whilst the other view is that past lnvegtments made
within a specified period should also t?e covered prowde_d they ?r:e
registered with the host government withm a reasonable period from the
time when the umbrella agreement comes into force.

(xiv) Settlement of disputes as between the investor and
the host government

A provision for settiement of disputes betwee_;n thg host g‘overnment‘
and the investor is invariably incorpor_ated in bilateral |n\é¢§ttmend
protection agreements. This is important in order'to create sta f|I| y anh
confidence in the transaction. The most appropr_late moda_hty o; secf
purposes is the ICSID Convention or "Thé Addl_non_al Facnllt(); Ru_?sﬁoon
ICSIC, if applicable. Otherwise UNCITRAL Arbitration and Concilia

Rules might be appropriate.

(xv) Settlement of disputes between the Governments
Parties to the Agreement

Specific provisions are invariably included in bilateral agreemztenIZ
which follow the normal pattern for sejtlgment of'Go_vernmen
Government disputes such as through negotiations or arbitrations.




158

* MODEL AGREEMENT FOR PROMOTION AND
PROTECTION OF INVESTMENTS
MODEL-A

AGREEMENT between the Government of
Government of
Reciprocal Protection of Investments.
The Government of

- andthe
for Promotion, Encouragement and

and the Government

of .

Recagnising in particular the need to promote wider co-operation
between the countries of the Asian-African region to accelerate their
economic growth and to encourage investments by developing
countries in other developing countries of the region;

Also Recognising that reciprocai protection ¢i such investments will

be conducive to the attainment of desired objectives in a spirit of
pantnership;

Desirous to create conditions in which the investments by each
other and their nationals would be facilitated and thus stimulate the flow
of capital and technology within the region;

Have agreed as follows:
Article 1
Definitions
For the purpose of this Agreement

(a) Investment
(Alternative A)

Investment’ means every kind of asset and in particular, though not
exclusively, includes:

(i) movable and immovable property and any other property rights
such as mortgages, liens or pledges;

* The model agreement is ‘intended to provide a possible negotiating text for
consideration of governments. It is merely a model and not an adhesive text. The
possibllity that the text would be modified or altered in the course of bilateral
negotiaions to suit the needs of the parties is clearly contemplated.
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(i) shares, stocks and debentures of companies or interests in the
property of such companies;

(i) claims to money or to any performance under contract having a
financial value, and loans;

(iv) copyrights, knowhow, (goodwill) and industrial property rights such
as patents for inventions, trade marks, industrial designs and trade

names;

(v) rights conferred by law or under contract, including licence 1o
search for, cultivate, extract or exploit natural resources.

(Alternative B)
"nvestment’ includes every kind of asset such as
(i) shares and other types of holdings of companies;

(i) claims to any performance under contract having a financial value,
claims to money, and loans;

() rights with respect to movable and immovable property;

(iv) rights with regard to patents, trade marks and any other industrial
property; and

(v) contractual rights relating to exploration and exploitation of natural
resources.

(Alternative C)
‘Investment means:

@ in respect of investment in the territory of (First Party) ———

(i) in respect of investment in the territory of (Second Party)

(b) 'Nationar’
(Alternative A)
National' in respect of each Contracting Party means & natural

Person who is a national or deemed to be a national of the Party under
'S Constitution or relevant iaw.

o
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(Alternative B)

National' in respect of (First Party) means
and in respect of (Second Party) means

(c) ‘Companies’
(Alternative A)

‘Companies means corporations, partnerships or associations
incorporated, constituted or registered in a Contracting Party in
accordance with its laws (and includes such entities in which nationals

of a. Contracting Parly have substantial interest and majority
shareholding.)

(Alternative B)

Companies’ means in respect of the (First  Party)

and in respect of the (Second Party )

(d) ‘State Entity’ means a department of government, corporation,
institution or undertaking wholly owned or controlled by government
and engaged in activities of a commercial nature.

(e) 'Returns' includes profits, interests, capital gains, dividends,
royalties or fees.

() 'Host State' means the country in whose territory the investment
is made.

(9) 'Territory’ means:

(i) Inrespectofthe (First Party)
(i) Inrespect of the (Second Party)

Article 2
Promotion and encouragement of investments

() Each Contracting Party shall take steps to pfomote investments in
the territory of the other Contracting Party and encourage its
nationals, companies and State entities to make such investments
through offer of appropriate incentives, wherever possible, which
may include such modalities as tax concessions and investmen!
guarantees.

(i) Each Contracting Party shall create favourable conditions 1©
encourage the nationais, companies or State entities of the other
Contracting Party to promote investment in its territory,
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(iil) Tie Contracting Parties shall periodicg!ly co.ns.ult among them-
selves concerning investment opportunities within the terntory of
each- other in various sectors such as industry, mining.
communications, agriculture and forestry to delermine where
investments from one Contracting Party into the other may be most
beneficial in the interest of both the parties.

(iv) *(Each Contracting Party shall duly honour all commitments made
and obligations undertaken by it with regard to investments_of
nationals, companies or State entities of the other contracting
Party.)

Article 3

Reception of Investments

(i) Each Contracting Party shall determine the mode and manner in
which investments are to be received in its territory.

(i) The Contracting Parties may determine that in a specified clasg of
investments, a national, company or State entity of a Contracting
Party intending to make investment in the territory of the othgr
Contracting Party including collaboration arrangements on specmc
projects, shall submit its or his proposal to a designated authority
of the Party where the investment is sought to be made. Such
proposals shall be processed expeditiously and soon after the
proposal is approved, a letter of authorisation shall t?e lssugd and
the investment shall be registered, where appropriate, with the
designated authority of the host State. The inve_stme‘nt shall be
received subject to the terms and conditions specified in the letter
of authorisation.

(i) The host State shall facilitate the implementation anq operation of
the investment projects through suitable adm'ir)istratlve measures
and in particular in the matter of expeditious clearance of
authorisation or permits for importation of goodsl, er_‘anoymems of
consultants and technicians of foreign nationality in accordance
with its laws and regulations.

Article 4

I“"i’d-Favoured-Nation Treatment

W) Each Contracting Party shall accord in its territory to the
' -h-.___\

B

There were some differences of views on the need for inclusion of this clause
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investments or returns of nationals, companies or State entities of
the other contracting Party treatment that is not less favourable
than that it accords to the investments or returns of nationals,
companies or State entities of any third State.

Each Contracting Party shall also ensure that the nationals,
companies or State entities of the other Contracting Party are
accorded treatment not less favourable than that it accords to the
nationals or companies or State entities of any third State in regard
to the managment, use, enjoyment or disposal of their investments
including management and control over business activities and
other ancillary functions in respect of the investments.

Article 5

National Treatment

(i
\

i
/

(ii)

Each Contracting party shall accord in its terriory to the
investments or returns of nationals, companies or State entities of
the other Contracting Party treatmerit that is not less favourable
than that it accords to the investments or returns of its own
nationals, companies or State entities.

Each of the Contracting Parties shall extend to the nationals,
companies or State entities of the other Contracting Parly,
treztmant that is not less favourable than it accords to its own
nationals, companies or State entities in regard to management,
control, use, enjoyment and disposal in relation to investments
which have been received in its territory.

Article 6

Repatriation of capital and returns

)

Each Contracting Party shall ensure that the nationals, companies
or .State entities of the other Contracing Party are allowed full
facilities in the matter of the right to repatriation of capital and
returns on his or its investments subject, however, to any condition
for re-investment which may be stipulated at the time of the
reception of the investment and subject also to the right of the host
State to impose reasonable restrictions for temporary periods in
accordance with its laws to meet exceptional financial and
economic situations (as determined in the light of guidelines
generally applied by the IMF or such other criteria as may be

Some countries do not favour ‘National Treatment" for foreign investments.

(if)

(il
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agreed upon by the parties). The capital and r_eturns allqwed to be
repatriated shall include emoluments and earnings accruing from o;
in relation to the investment as also the proceeds arising out o
sale of the assets in the event of liquidation or transfer.

In the event of exceptional financial or economic situat'ions as
envisaged in paragraph {iy of this article, thel host StaLe shall
exercise its power to impose reasonable restrrctlon_s equ:tab!y and
in good faith. Such restrictions shall not extend_ olrdma_my beyon‘c_! a
period of . Any restriction 1in operation
thereafter shall not impede the transfer of profits, interests,
dividends, royalties, fees, emoluments or earnings,; as regard_s the
capital invested or any other form of returns, transfer of a.-minimum
of 20 per cent in each year shall be guaranteed.

Repatriation shall be permitted ordinarily to the country from which
the investment orginated and in the same currency In which the
capital was originally invested or in any other currency agreed upon
by the investor and the host State at the rate c_>f.excha|nge
applicable on the date of transfer upon such repatriation uniess
otherwise agreed by the investor and the host State.

Article 7

Naiionalization, expropriation and payment of compensa -
tion in respect thereof

0

(i

Investments of nationals, companies or State entities oj czlthev
Contracting Party shall not be nationghsed. expr?pna:? t'm
subjected to measures having effect equivalent to nauo‘na.;ss‘ftn
or expropriation in the territory of the.other Contract:trlg? A ;né
except (for a public purpose) (in nataongl interest) of tha aroiided
against prompt, adequate and effectlve‘ cqmpensatlon npr i
that such measures are taken on a non-discriminatory basis and in
accordance with its laws.

! !
Such compensation shall be computed on thej basis gf the ﬁa.ueﬂff
the investment immediately prior to the pom't of time when be
proposal for expropriation had becomg pubh.c i_(nowledgeltof e
determined in accordance with recognized principles of va ua.pln'
such as market value. Where the market value _cannot be rgfndlly
ascertained, the compensation shall be determined on gqu;.able
principles taking into account inter alia the capital m;les:.ed
depreciation, capital already repatriated and other relev?nt ac ors.l
The compensation shall include interest at a normal commercia



*
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rate from the date of expropriation until the date of payment. The
determination of the compensation, in the absence of agreement
being reached between the investor and the host State, shall be
referred to an independent judicial or administrative tribunal or
authoritly competent under the laws of the expropriating State or to
arbitration in accordance with the provisions of any agreement
between the investor and the host State. The compensation as

finally determined shall be promptly paid and allowed to be
repatriated.

(i) Where a Contracting Party nationalises or expropriates the assets
of a company which is incorporated or constituted under the laws in
force in its territory and in which mationals or companies or State
entities of the other Contracting Party own shares, it shall ensure
that prompt, adequate and effective compensation is received and
allowed to be rapatriated by the owners of the shares in the other
Contracting Party. Such compensation shall be determined on the
basis of the recognized principles of valuation such as the market
value of the shares immediately prior to the point of time when the
proposal for nationalisation or expropriation had become public
knowledge. The compensation shall include interest at a normal
commercial rate from the date of nationalisation or expropriation
until the date of payment. if any question arises regarding the
determination of the compensation or its payment, such questions
shall be referred to an independent judicial or administrative
tribunal or authority competent under the laws of the expropriating
State or to arbitration in accordance with the provisions of any
agreement between the investor and the host State.

Article 8
Compensation for losses

[ (i) Nationals, companies or State entities of one Contracting Party
whose material assets in the investments In the territory of the
other Contracting Party suffer losses owing to war or other armed
confiict, revolution, a state of national emergency, revolt,
insurrection or riot in the territory of the latter Contracting Party,
shall be accorded by that Contracting Party treatment. regarding
restitution, indemnification, compensation or other settlement, no
less favourable than that it accords to (its own nationals,

companies or State entities or to) nationals, companies or State
entities of any third State.]

*

Several participants had reservations on the provisions of this paragraph
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fi) Nationals, companies or State entities of one Contract!ng Party
) who suffer losses in the territory of the other Contracting Party

resulting from:
(@ requisitioning of their property by its forces or authorities, Of

p) destruction of their property by its forces or quthorities which was
( not caused in combat action or was not required by the necessity

of the situation;

shall be accorded restitution or adequate‘ compensation and the
resulting payments shall be allowed to be repatriated.

Article 9

Access to courts and tribunals

The nationals, companies or State entities Qf one Contrgctmg |Panc);
shall have the right of access to the courts, tribunals both 1u%&ctaofatr;e
aaministrative, and other authories co.mpel.em L.Jnoer The'la ? g
other Contracting Party for redress of his or its g'neva.ncgs' T rela Dl
any matter concerning any investment 'mclqdln.g judicia (evnﬁ ¢
measures relating to expropnation of n_atlonahsayon, _detgrmlnallo.ses
compensation in the event of expropriation of nanopa!lsatlon, or '(t)asl =
suffered and any restrictions imposed on repatriation of capi
returns.

Article 10

Settlement of Investment Disputes

(iy Each Contracting Party consents 1o submit any dispute (t)r
difierence that may arise out of or in relation to lnvestr'n_ensf
made in its territory by a national, company or State er'1|tllty. o}
the other Contracting Party for settlemgqt through conci iation
or arbitration in accordance with the provisions of this Article.

(i) ¥ any dispute or difference should arise btetwec:,i? ;
Contracting Party and a national, company or Sta le %n };hin
the other Contracting Party, which can not be: resolved wi th
a period of through negotiations, efther partg. tot. e
dispute may initiate proceedings for con9|l|gt|on or arlltra”lonf
urfess the investor has chosen to avail himself or itself ©
local remedies.
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(i) Unless the parties have reached agreement to refer the
disputes to conciliation under the provisions of the
International Convention for the Settlement of Investment
Disputes between States and Nationals of other States 1965,
conciliation shall take place under the UNCITRAL Conciliation
Rules 1980 and the assistance of
may be -enlisted in connection with the appointment of
Conciliator (s).

(iv) Where the concilation proceedings have failed to resolve the
dispute as also in the event of agreement having been
reached to resort to arbitration, the dispute shall be referred
to arbitration at the instance of either party to the dispute
within a period of three months.

(V) Any reterence to arbitration shall be initiated under the
provisions of the International Convention on the Settlement
of Investment Disputes between States and Nationals of
other States 1965 or "the Additional Facility Rules” of ICSID,
whichever may be appropriate.
in the event of neither of these procedures being applicable,
the arbitration shall take place in accordance with the
UNCITRAL Arbitration Rules 1976, and .the .appointing

authority for the purposes of such - rules shall
be !
(vi) Neither Contracting Party shall pursue throughdiplomatic

channel any matter referred to arbitration until the
proceedings have terminated and a Contracting Party has
failed to abide by or to comply with the award rendered by the
arbitral tribunal.

Article 11
Settlement of disputes between Contracting Parties
(i) Disputes or differences between the Contracting Parties
concerning interpretation or application of this agreement
shall be settled through negotiations.
(i) If such disputes and differences cannot thus be settled, the
same shall upon the request of either Contracting Party be

submitted to an arbitral tribunal.

(i) An arbitral tribunal shall be composed of three members. Each

: i a1
[ respect of an investment cr any pa |
?I?;enc:t?\er FZDOntracting Party, the latter Contracting Party shall

recognize:
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ing Party shall nominate one me_rnber on the tribunal
Sﬁm;agpgriod gf two months of the receipt of the requesft f:r
arbitration. The third member, who shall be the chairman of the
tribunal, shall be appointed by agreement of the Coptractu)g
Parties. If a Contracting Party has failed to nominate ng
arbitrator or where agreement has not been reachefi in regaéd
to appointment of the chairman of the tribunal within a pe.rlh,
of three months, either Contracting Party may approach the
President of the International Court of' Justice to make the
appointment. The chairman so appointed shall not be a
national of either Contracting Party.

| : e v o
bitral tribunal shall reach its decision by majority O
-\I;cr:teesa.rSuch decision shall be binding on both the Contracting
Parties. The tribunal shall determine its own prpcedure and
give directions in regard to the costs of the proceedings.

(iv

~—

Article 12

Subrogation

ither ¢ i ‘ ayment under an indemnity it has
If either Contracting Party makes pay Colilraba Ml

i ( im from the party indemnified
the assignment of any right or claim fro .
& to the io?mer Contracting party or its designated Agency; and

i i ignated Agency is
former Contracting Party or its designa .
! tt=t,-1nattitlt(=r,-]de by virtue of subrogation to exercise the rights and

enforce the claims of such a party.

Article 13

Exceptions

i tionals
all be obliged to extepd to the na
f the other the benefit of any treatment,

preference or privilege which ma{l be afcc;o::duesctiotrc;I :r:]yni%t:e; Sftrzt: tor; (nit:
nationals by virtue of the formation O i |
area or an);l other regional arrangment on economic co-operation to

which such a State may be aparty.

Neither Contracing Party sh
or companies or State entities o

Article 14

Application of the Agreement

The provisions of this Agreement shall apply to investments made
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aft‘er‘ the coming int_o force of this Agreement *[and the investments
previously made which are approved and registered by the host State
(in accordance  with its laws)  within a period of
from the date of entry into force of this

Agreement ]

Article 15

Entry into force

**(This Agreement shall enter into force on signature.)
or

“*(This Agreement shall enter into force as frém )
or

“*(This Agreement shall’be ratified and shall enter into force on the
exchange of instruments of ratification.)

Article 16

Duration and Termination

This Agreement shall remain in force for a period of
e . Thereafter it shall continue in force until the
expiration of twelve months from any date on which either Contracting
Party shall have given written notice of termination to the other.
.'"'(Prowded. that in respect of investments made whilst the Agreement
is in force, its provisions shall continue in effect with respect to such
Investments for a period of years after the
date of termination.)

In Witness whereof the undersigned, duly authorised thereto by their
respective Governments, have signed this Agreement.

Done in duplicate at ... o Lo S day
(0 idm i & S iy 198. (In the

and == languages, both texts being
equally authoritative.)

For the Government of the For the Government of the

There were some differences of views about the past investments being
covered.

Alternative provisions.

There were some differences of views whether past investments should be
covered.
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ADDENDUM TO MODEL ‘A’

SUGGESTIONS OF THE DELEGATION OF KUWAIT

Article 2 (Promotion and encouragement of invest-
ments) Paragraph (iv) should be expanded to read as follows
(additions underlined):

"Each Contracting Party shall at all times ensure fair and equitable
treatment to the investments of nationals, companies or State
entities of the other Contracting Party. Each Contracting Party
shall ensure that the management, maintenance, use, enjoyment

or disposal of investments in its territory of nationals, companies

or State entities of the other Contracting Party is not in any way
impaired by unreasonable or discriminatory measures.

Each Contracting Party shall duly honour all commitments made
and obligations undertaken by it with regard to investments of
nationals, companies or State entities of the other Contracting
Party.”

Article 6 (Repatriation of capital and return) It is
proposed that the following paragraph be added to Article 6.
¥

"(iv) The Contracting Parties undertake to accord to transfers

referred to in _paragraphs (i), (i) and (i) _of this Anicle a
treatment as favourable as that accorded to transfers

originating from investments made by nationals, companies

and State entities of any third Party.”

Article 11 between Contrac-

ting Parties).

(Settlement of disputes

Paragraph (iii) of Article 11 should be expanded to read as follows

(additions underlined).
..... either Contracting Party may approach the President of the
International Court of Justice to make the appointments. If the
President is_a national of either Contracting Party or if he is
otherwise prevented from discharging the said function, the
Vice-President shall be invited to make the necessary
appontments. If the Vice-President is a national of either
Contracting Party or if he too is prevented from discharging the
said function, the member of the_International Court of Justice
next in seniority who is not a national of either Contracting
Pary shall be invited to make the necessary appointments.
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, 4. Suggested Additional | ' *MODEL AGREEMENT FOR PROMOTION AND
|l 99 ST PROTECTION OF INVESTMENTS
| There are two additional Articles that should be incorporated into the
| 1 agreement. There are related to the relations between governments and MODEL B
to the application of other rules.

AGREEMENT between the Government of

b Article and .
L " the Government of for Promotion,
‘ l Relations between Governments Encouragment and Reciprocal Protection of Investments.
il :
Il "The provisions of the present Agreement shall apply irrespective of The Government of and the Government
g the existence of diplomatic or consular relations between the of
I‘ Contracting Parties.” : . .
| Recognising in particular the need to promote wider co-operation
Article between the countries of the Asian-African region to accelerate their
' | economic growth and to encourage investments by developing
: '| fill Application of Other Rules countries in other developing countries of the region;
‘ . "Notwithstanding the provisions of this agreement, the relevant Also Recognising that r_eciprocal protegtion of.suc_h inv'estmentfs,'will
1l | international agreements which bind both contracting parties may be ~ be condu_cwe to the attainment of desired objectives in a spirit of
applied with the consent of both parties”. partnership;
Desirous to create conditions in which investments by each other
| - and their nationals would be facilitated and thus stimulate the flow of

‘ i }capital and technology within the region;

I Have agreed as follows:-

10 Article 1

MK Definitions
i i For the purpose of this Agreement

| ; @) ‘Investment’

(Alternative A)

‘Investment’ means every kind of asset and in particular, though not
_axclusively, includes:

l | f J The model agreement is intended to provide a possible negotiating text for
| ' Consideration of governments. It is merely a model and not an adhesive
| text. The possibility that the text would be modified or altered in the course
l . of bilateral negotiations to suit the needs of the parties is clearly

Contemplated.




